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Shock Therapy and Psychiatric Malpractice:
The Legal Accommodation to a Controversial
Treatment

Medical malpractice litigation in the United States is of increasing concern to both the
medical and legal professions because of the increased frequency of litigation against
doctors and the increase in the dollar amount of claims.? Malpractice litigation related
to shock therapy, however, is of less concern now than in previous years because of the
development of neuroleptics (tranquilizers), psychostimulants, and antidepressant drugs
which may be used in lieu of shock therapy for treating certain mental disorders [7-11].
The development of succinylcholine dichloride (Anectine®) and ultra-short-acting barbi-
turates (USAB) such as methohexital sodium (Brevital®), a fast-acting general anesthe-
tic, has also contributed to the decline in shock therapy malpractice litigation because
the proper administration of these drugs can substantjally reduce the complications
associated with shock therapy {12-17].

This article examines the medical and legal aspects of shock therapy with the dual
purpose of informing both the medical and legal community of the malpractice risks
associated with shock therapy.

Medical Aspects of Shock Therapy

Shock therapy is used to describe those forms of treatment in which pharmacologic
modes (drugs), electric stimulti, and/or insulin are used to induce convulsive or near-
convulsive states in the body.® The physiologic mechanism of shock therapy is to bring
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2Popular. medical. and legal writing expresses this increasing concern (see C. Kramer’s con-
tinuing column in the New York Law Journal and Refs 1-6).

3Psychiatric treatment can generally be divided into two categories: psychologic treatments and
biologic treatments (somatic, organic, and physical) [18]. Biologic treatments can be subdivided into
(1) pharmacotherapy, (2) shock (convuisive) therapy, (3) insulin coma and subcoma treatment, and
(4) psychotherapy. Shock (convulsive) therapy can be further subdivided into pharmacologic shock
and electroshock therapy. The drugs most frequently used in pharmacologic shock therapy are
indoklon, metrazol, picrotoxin, coriamytin, ammonium chloride, and triazol. Electroshock therapy
(EST) is also known as shock therapy (ST), electrocoma (EC), electric treatments (ET), electro-
convulsive therapy (ECT), convulsive therapy (CT), brief stimulus therapy (BST), electronarcosis
(electric sleep), and electrostimulation nonconvulsive (ESNC).
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about chemical changes in the body which will have a salutary effect on behavior
patterns characteristic of mental disease.

Misunderstanding and fear of shock therapy stem in part from the erroneous belief
that modern shock therapy techniques are carry-overs from former centuries when fear,
torture, and execution were used as treatments for mental illness. Shock therapy takes
its origin from insulin, treatments given to increase a patient’s weight and decrease
excitement [19-2I]. Sakel [22,23] first discovered the curative effects of insulin on
psychosis. In his initial experiments Sakel tried to avoid coma or convulsions in treat-
ment, but he later concluded that symptoms of mental disorders were relieved only if
shock (coma or convulsions) were induced. Von Meduna [24,25] followed Sakel’s initial
efforts by experimenting with the use of metrazol to induce convulsions as a treatment
for schizophrenia. Von Meduna is considered by some to be the father of modern shock
therapy because of his experiments based on the therapeutic value of the convulsion. The
pioneering efforts of Sakel and Von Meduna were followed by Professor Ugo Cerletti of
Rome [26]. There is some indication that Cerletti’s belief in electrically induced con-
vulsions as treatment for mental disorders was shared by other researchers. However,
Cerletti did not, as other researchers, permit personal fear to paralyze his willingness to
experiment. Bini, Cerletti’s assistant, working with the electrical engineer in Cerletti’s
Rome clinic, constructed the original electroshock machine. In 1938 a shock therapy
team lead by Cerletti induced the first electroconvulsion in man for treatment of mental
disorder. After this initial historic treatment, experimentation and use of electroshock
therapy techniques grew rapidly.

Today, pharmacotherapy, the treatment of mental disorders with prescription drugs, is
the most widely practiced form of physiologic psychiatric treatment. Electroshock
therapy is the second most widely practiced form of treatment [10, pp. 3, 4, 160, 165].
Insulin has been largely replaced by an inhalant, hexafluorodiethyl ether (Indoklon®)
[27].

What is troublesome in the modern-day treatment of mental illness with shock therapy
is that the physical (organic) causes of mental disease remain to a great extent without
explanation. Shock therapy techniques were developed on a trial and error basis through
experimentation and observation of patients. They did not evolve, as many treatments
for physical disease, by laboratory experimentation to isolate the organic or chemical
cause of a particular set of symptoms, and then to derive a specific chemical agent to
counteract the disease-producing entity. A thumbnail sketch of some of the explanations
given for the mode of action of shock therapy provides some support for the view that
shock therapy is still experimental in nature [28].

One physiologic (organic, somatic, biologic) explanation of shock therapy advanced by
Sakel [29] v-as that in schizophrenia the nerve cell develops hyperactivity and subsequent
oversensitivity to normal stimuli in the outside world, and that the administration of
insulin shock therapy either neutralizes the excitant hormone causing the hyperactivity,
or blockades the genetically younger nerve pathways from the harmful effects of
chemicals produced in the vegetative subcortical centers, which were thought to damage
the genetically younger nerve passages responsible for normal behavior patterns. Sakel
failed, however, to explain the physical (chemical) process for either the destruction of
the hormone by insulin, or for the blockade of the genetically younger nerve passages.

Von Meduna’s [24,25] theory for the mode of action of shock therapy was founded on
the assumption that epilepsy and schizophrenia were somehow antagonistic to one
another, and that schizophrenic symptoms would temporarily disappear after spontane-
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ous convulsions. However, the fundamental assumption was later shown to be clinically
invalid .4

Georgi [31] postulated that alteration of the nerve cell membrane was responsible for
the effectiveness of shock therapy.

Kuppers [32] theorized that initially insulin slowed metabolism in the brain, and that
a rebound effect of the initial slowdown was a speedup of metabolic activity in the brain
causing a stimulation of nerve cells formerly in a state of malfunction or degeneration.

Cerletti [10, p. 371] reasoned that convulsions bring a patient to a state close to death
and thereby arouse a reaction of extreme biologic defense, producing a substance he
called agnonine which exerts the therapeutic effect.

Other physiologic theories deal with stimulation of the diencephalon regions of the
brain, cerebral oxidation, the balance between the sympathetic and vagioinsulin systems,
excitation of the hypothalmus, coma, effects of electric current, and confusion ac-
companied by memory impairment [10, pp. 372, 373].

Psychogenic (psychological) explanations of shock therapy center around the assump-
tion that the physical effects of shock therapy are negligible and that the real value of
shock therapy is to prepare the soil for intensive psychotherapy. Psychogenic explana-
tions rely on such theories as a feeling of rebirth after death, enabling the patient to
begin life and normal relations with people anew; the facilitation of emotional catharsis;
and satisfaction of a guilt complex, through punishment administered by a doctor/father
figure.

While the mode of action of shock therapy remains without a generally accepted
explanation, psychiatrists do know which mental disorders are most favorably influenced
by treatment. Shock therapy has been used to treat a variety of mental disorders
including the affective disorders, schizophrenia, psychoneuroses, anxiety states, and
conversion hysteria.> Shock therapy has proven most valuable in alleviating the
symptoms of the affective disorders on a permanent basis. Some researchers feel that
depressive syndromes which occur during old age react best to treatment. Because
episodic recurrences of manic-depressive disease and involutional depression are highly
probable, some psychiatrists suggest maintenance treatments to stabilize the course of
the depression over extended periods of time.

The value of shock therapy in relieving the underlying causes of schizophrenia is more
uncertain than its value in treating the affective disorders.® Most psychiatrists agree that
shock therapy is effective in relieving certain symptoms of schizophrenia, but in chronic
schizophrenia the value of shock therapy remains subject to question [33].

Shock therapy’s therapeutic effect on psychoneuroses is also uncertain. Shock therapy
has proven effective in relieving only some symptoms of certain psychoneuroses, and
where it is indicated only a few treatments are applied [I0, pp. 242-244].

Knowledge of the existing techniques for administering shock treatment can be as
crucial to evaluation of a malpractice action as knowledge of the forms of mental disease
which are favorably influenced by the administration of shock treatment. There is no
single “‘approved” procedure for administering shock treatment. Variations of pharma-

“In an electroencephalographic, genetic study based on clinical experience, Hoch [30] demon-
strated that schizophrenia and epilepsy are neither opposed nor related to one another. On the basis
of 10,000 patients surveyed in the literature, Esser [/0, p. 370] concluded that epileptic convulsions
have occurred in patients who were catatonic schizophrenics and in many cases there was no
improvement in the psychoses.

SAffective disorders include involutional, senile, and reactive depressions and manic depressive
psychoses (see Refs 10. pp. 229-242 and 21, pp. 557-558).

¢Compare Ref 10, p. 237 with Ref 21, p. 557.
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cologic and electroshock techniques can be found in medical literature [34]. Although
there is variation in the technique of shock therapy, certain standard precautions are
indicated in administering treatment to most patients. In a particular case a psychiatrist
may have sound medical reasons for not taking a certain precaution. Therefore, the
following discussion of general precautions should not be taken as statements of absolute
legal impositions of standards of care. A psychiatrist who fails to take an indicated
precaution may or may not be liable, depending on the reasons the psychiatrist has for
failing to follow the precaution.

Today the complications which may follow from the administration of shock treatment
have been reduced [I0, p. 212]. In the past, complications from shock treatment were
caused either by the muscle relaxant administered with treatment, or by violent muscular
contractions which occurred upon the introduction of the convulsive agent.

Early efforts to control the intensity of the muscular contractions were made with
curare [35,36]. While curare was effective in reducing the violent muscular contractions,
it was dangerous because it often caused paralysis of the involuntary muscles controlling
respiration, resulting in death by asphyxiation [37-39].

The development of succinylcholine, a modern muscle relaxant which is fast acting
and produces only brief respiratory arrest, made the administration of shock therapy
much safer. By paralyzing muscles for only a few minutes, violent muscle contraction
could be controlled without the danger of asphyxiating the patient. One researcher
developed a tendon-reflex test to determine the “safe”” dosage of succinylcholine for each
patient [40,41].

The administration of succinylcholine together with oxygen functions to effectively
reduce the two major complications of shock therapy, bone fracture caused by violent
muscular contraction and asphyxiation caused by an overeffective muscle relaxant.

Of somewhat lesser significance than the development of succinylcholine was the
introduction of ultra-short-acting barbiturates (USAB). Barbiturate anesthesia is
recommended for some patients before the administration of succinylcholine to make- the
patient unconscious and unable to feel the discomfort of muscle contractions which
occur before muscle relaxation [42]. Administration of a USAB also helps to reduce
patient fear which may accompany the respiratory arrest induced by the succinylcholine
[43]. While a USAB helps to reduce discomfort and fear, it may not be indicated for all
patients because of the undesirable general side effects of barbiturate anesthesia such as
nausea, late patient awakening, and prolongation of respiratory arrest. If possible,
before administering shock therapy the first time to a particular patient the psychiatrist
should give the patient a thorough physical examination to determine whether there are
any contraindications to the administration of succinylcholine, a USAB, or the shock
treatment itself. Pre-existing cardiac, cardiovascular, or allergic conditions may suggest a
modification of treatment procedure [34].

Failure to follow one of these precautions may result in injury. Knowledge of the types
of injuries associated with shock treatment is essential to the evaluation of a malpractice
case.

Before the introduction of succinylcholine and USAB, the most frequent complication
of shock therapy was bone fracture caused by quick, violent, muscular contractions
associated with the treatment. Localized fractures of bones in the arms, legs, back, and
pelvic areas are most frequently associated with muscle contractions during shock
therapy. Dislocation of the jaw and arm have also occurred. While administering
succinylcholine reduces the risk of fracture, fractures may still occur [44].

Respiratory complications have also occurred during shock therapy. Respiratory
complications can be divided into two types: complications occurring immediately after



408 JOURNAL OF FORENSIC SCIENCES

treatment [respiratory distress or arrest (apnea)], and complications resulting from
disease processes in the lungs aggravated by treatment (lung abscess or tuberculosis)
[45]. Precautions to avoid the possibility of immediate respiratory complication include
clearing the airways before treatment, counteracting collapse of the tongue with a rubber
or metal airway, and administering oxygen until the patient is able to breathe
spontaneously [10, p. 177].

From 1947 through the first half of 1952, cardiovascular complication was the greatest
cause of deaths from shock therapy [46]. To minimize the risk of treatment in mental
patients with previous cardiovascular disease, Impastato and Gabriel [13, p. 698] devised
an electroshock procedure in which no barbiturates are used, and only a small dose of
succinylcholine is used to produce the anesthetic effect.

Mental complications, including postconvulsive restlessness, confusion, psychotic
episodes, startle reactions, and memory impairment, often follow shock treatment [47].
Barbiturate anesthesia and succinylcholine have negligible effect in reducing post-
treatment mental complications. The procedure indicated to reduce post-treatment
mental complications is nonconvulsive therapy with unidirectional, low amperage
currents [48]. The precautions indicated to lessen the effects of mental complications are
close supervision if the patient is hospitalized, or detailed instructions to the person(s)
responsible for the patient if treatment is given on an outpatient basis [10, p. 184].

Legal Aspects of Shock Therapy

Broadly defined, psychiatric malpractice is an act or omission by a psychiatrist which
proximately causes injury to a patient, and which is inconsistent with such reasonable
care and skill as is usually exercised by psychiatrists of good standing of the same system
or school of practice as the treating psychiatrist [49,50].

The incidence of shock therapy malpractice actions was greatest in the period prior to
the development of succinylcholine. Shock therapy malpractice actions were so trouble-
some at one time that physicians and surgeons in Kansas mental institutions threatened
to resign if their individual liability for shock therapy injury were not limited, mal-
practice insurance premiums for psychiatrists who administered shock therapy were
higher than for psychiatrists who didn’t, and the American Psychiatric Association’s
Committee on Therapy rescinded specific standards it issued for the administration of
shock therapy because the standards were being used in court against psychiatrists, as
evidence of the precautions which should have been observed.

Recovery against psychiatrists found liable for malpractice has not been for errors in
the administration of treatment. Rather, patients have recovered for the failure of
psychiatrists to observe pretreatment and post-treatment duties imposed by law. There-
fore, it is important for psychiatrists and attorneys to be aware of the duties the law
imposes on the psychiatrist who administers shock treatment.

Informed consent is a pretreatment legal duty which requires a physician to disclose
the risks inherent in a contemplated treatment [5/,52]. The psychiatrist faces a dilemma
in communicating the risks of shock treatment to his patient. Flat statements that shock
therapy is safe may subject the psychiatrist to liability for breach of warranty. Disclosure
of all risks may frighten some patients into nonconsent, even though there is only a
minimal risk of injury from treatment.

The practical dilemma with informed consent and shock therapy is reflected legally in
a difference between states over whether a psychiatrist must obtain an informed consent
before proceeding with treatment. The minority view, that no informed consent is
necessary before administering shock treatment to patients, is expressed in an advisory
opinion handed down by the Pennsylvania Department of Justice, Shock Therapy in
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State Hospitals [53,54]. This opinion was based on the questionable premise that shock
therapy is an established, uniform procedure which is safe and effective in treating most
mental disorders, and that patients in a state mental institution should not have the
same right to consent to shock treatment as patients under the care of their own
psychiatrist. Kentucky is another state which dispensed with the requirement of
informed consent to shock therapy in the case Wilson v. Lehman [55]. The patient in
Wilson was not successful in recovering damages from the treating psychiatrist for the
failure to give informed consent, because the highest Kentucky court held that the
patient implied consent to the treatment by not objecting or resisting. Finding that the
patient implied consent from the fact he submitted to treatment is equivalent to re-
moving the requirement since, if an informed consent can be implied, the psychiatrist
does not have to disclose the risks to the patient before the treatment is administered.

The more popular view, shared by the state courts in Missouri, California, and New
Mexico and the federal courts in the Fifth and District of Columbia Circuits, is that
informed consent must be obtained before proceeding with shock therapy. The Supreme
Court of Missouri in two cases, Aiken v. Clary [56] and Mitchell v. Robinson [57],
established the basic rule that in the absence of an emergency a psychiatrist is obligated
to disclose to his patient (assuming competence) or to the patient’s guardians (assuming
incompetence) those risks which a reasonable psychiatrist would disclose under similar
circumstances.

A question may arise concerning who is able to give an informed consent to treatment.
The California Supreme Court and the Fifth Federal Circuit have held that a spouse can
consent to treatment. The California case, Maben v. Rankin [58)], involved a suit by a
woman patient against the medical clinic where, with her husband’s consent, she had
been involuntarily confined and given electroshock treatments, and the psychiatrist who
treated her. The woman sued for false imprisonment and assault and battery. The Fifth
Circuit case, Lester v. Aema Casualty [59], involved a suit by a patient against his
treating psychiatrist. The man sued for injuries he sustained during shock treatment to
which his wife consented. The suit was brought on the theory that by obtaining an
informed consent from the patient’s wife, the psychiatrist deprived him of freedom
to contract without due process of law. The courts in both Mabin and Lester dismissed
the complaints and reasoned that in the absence of an emergency, a psychiatrist must
obtain an informed consent from the patient, but that when the patient is not competent
to give his consent, or when in the judgment of the psychiatrist it would be unwise or
unsafe to discuss possible dangers of treatment, consent can be obtained from a close
relative or guardian.

Given that a patient’s consent must be obtained, the next logical question which arises
is to what extent does informed consent require that risks be disclosed fully? The answer
to the degree of disclosure question given by the Supreme Court of New Mexico and the
District of Columbia Court of Appeals is that a reasonable psychiatrist should never
make statements that shock treatment is “‘perfectly safe,” and should disclose the most
likely risks in the treatment unless the psychiatrist has a good medical reason for rot
disclosing the risks. In Woods v. Brumlop [60] the Supreme Court of New Mexico said:

A physician who misleads a patient by not only failing to give a warning of reasonable and
recognized risks inherent in a treatment...but by affirmatively assuring [a patient] that there
are no risks. . .is liable for the harmful consequences of the treatment. Such failure to disclose,
or the giving of an untrue answer as to the probable consequences of a treatment, constitutes
malpractice;. . .unless [such] failure comes within one of the exceptions to the rule requiring
candor and disclosure.
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In Johnston v. Rodis [61], the District of Columbia Court of Appeals held that an
affirmative statement by a psychiatrist that shock treatments were “‘perfectly safe” might
be a warranty, the breach of which could be the basis for legal action. Woods and
Johnston indicate that if an error is to be made with regard to the degree of risk
disclosure, it should be made in overstatement and not understatement of the risks.

Less troublesome for psychiatrists than informed consent are the legal standards
imposed. during the process of treatment. In no reported case has a psychiatrist been
held liable for injuries a patient sustained by reason of an error in the actual adminis-
tration of treatment. The law, to date, permits great flexibility in the actual adminis-
tration of shock treatment. Evidence of the flexibility given psychiatrists who administer
shock treatment is their exemption from the legal theory res ipsa logquitur.

Res ipsa loguitur is a Latin phrase which translated literally means the thing speaks for it-
self [62,63]. In tort law, the law of personal injury, res ipsa loquitur enables a plaintiff who
is not aware of the exact circumstances surrounding his injury to require an explanation of
those circumstances from the defendant. If the defendant does not explain the cir-
cumstances surrounding the plaintiff’s injury to the trier of fact so that the trier of fact
is convinced of the defendant’s freedom from negligence, then the defendant may be
held liable. Res ipsa loguitur will be invoked when a plaintiff is able to prove that: (1)
the event which caused the injury would not occur unless someone was negligent, (2) the
agency or instrument which caused the injury was in the exclusive control of the
defendant, and (3) the plaintiff engaged in no voluntary action which contributed to the
cause of injury.

Reported cases indicate that courts, without exception, have refused to apply res ipsa
to shock therapy malpractice cases [57,61,64-66]. Each of the cases involved a suit by a
patient who suffered fractured bones when he underwent treatment. Res ipsa was
rejected because the plaintiff(s) could not demonstrate that fractures would not occur
even if treatment were properly administered. The courts recognized the generally
accepted theory that regardless of precautions, fractures remain an inherent risk of
shock therapy. By this reasoning a plaintiff must fail to satisfy the proof requirement
that the injury sustained was caused by a negligent act of the psychiatrist‘. Res ipsa has
been held inapplicable in fracture cases involving shock therapy; however, apparently no
plaintiff in a reported case has argued for the application of res ipsa to other types of
injuries which if reasonable care were taken would not occur from the administration of
shock therapy. An injury which should not occur from shock therapy is death from
respiratory arrest. Res ipsa might be accepted if the estate of a patient who died from
respiratory arrest related to the administration of shock therapy attempted to invoke the
doctrine. As yet, however, res ipsa has been rejected when raised in the context of shock
therapy injury.

After the administration of shock therapy a psychiatrist is required to provide for
observation or restraint or both of patients. The post-treatment duty of surveillance
required by law recognizes the medical fact that following shock treatment a patient is
likely to experience considerable mental confusion and possible loss of memory. Under
certain circumstances, the post-treatment complications of shock therapy may be
dangerous to either the patient or to those who care for him. In Minnesota a court found
a psychiatrist negligent in failing to give proper instructions concerning post-shock-treat-
ment medication; the patient was discovered asleep in a burning chair [67]. Reported
cases also indicate that serious injuries may result from falls by patients who are not
properly observed after treatment. Courts in Georgia, Minnesota, Pennsylvania, Texas,
and Washington have been confronted with injuries sustained by patients who were not
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properly observed after shock treatment, ranging from minor fractures to paralysis to
death [68-72] and including a fall from a bed following shock therapy [68].

The legal accommodation to shock therapy is that no psychiatrist has been held liable
for errors which occur during the treatment process. The result parallels the uncertainty
in medical opinion concerning standard precautions which should be taken during the
administration of treatment. Liability attaches either when the psychiatrist guarantees
freedom from complication or fails to fully inform his patient of the inherent risks of
treatment (pretreatment duties), or when the psychiatrist fails to provide for close
supervision after treatment (post-treatment duty). Since the introduction of shock treat-
ment to the United States, the law has left psychiatrists relatively free to experiment and
to develop new and sometimes better treatment techniques. The climate of relative legal
tolerance in which shock therapy has emerged is a significant, though perhaps unin-
tentional, legal accommodation to a new medical treatment.

Legal Implications of Medical Knowledge

Notwithstanding the general climate of legal tolerance to shock therapy, psychiatrists
have been held liable for certain shock-therapy-related injuries. This article can be aptly
concluded by cataloguing legal obligations related to the administration of shock
therapy.

Duty to Obtain Informed Consent

Explaining all risks of treatment, if circumstances permit, is the best procedure for
the psychiatrist who wishes to reduce liability for failure to give informed consent. The
duty to obtain an informed consent is justified by the fact that the precise physio-
chemical mode of action of shock therapy is still not known and, therefore, shock
therapy remains to some extent experimental. Any patient who is the subject of an
experimental treatment should be informed of the risks of that treatment before it is
administered. Requiring informed consent before treatment promotes better doctor-
patient understanding, and is likely to decrease a patient’s inclination to bring a
malpractice suit if, by chance, he sustains an injury he was warned of prior to receiving
treatment.

Duty to Provide for Post-Treatment Surveillance

Whether shock therapy is administered on an outpatient basis or in a hospital or
clinic, the treating psychiatrist is required by law to provide for proper post-treatment
patient care and supervision. In reported cases both psychiatrists and hospitals have
been held liable for failure to provide proper supervision. Given that the patient is in a
confused, drugged condition after treatment, he is a danger to both himself and those
around him. The legally imposed duty to provide for post-treatment supervision is based
on medical fact, and appears justified.

Dury to Use Muscle Relaxants

Although administration of muscle-relaxant drugs is suggested for most patients
before shock therapy to reduce the risk of bone fracture caused by violent muscular
contractions, courts have been reluctant to impose liability for failure to administer
muscle-relaxant drugs. The New York Court of Claims found no obligation to administer
muscle relaxants in a case where a patient in a state hospital who sustained fractures
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from shock treatment urged negligence in the failure to administer muscle relaxants
[73]. Significantly, the court said:

In 1956 some doctors were using relaxant drugs as routine procedure when administering
electric shock treatments. Many other doctors were not using the relaxant drug, fearing the
dangers of the unknown reactions more than the probability of injuries which would include
fractures.

Because of the split in medical authority concerning the administration of muscle
relaxants, the New York Court held that there was no violation of a standard of care in
failing to administer muscle relaxants. A similar result was reached by an English court
[74] which summarized expert testimony presented during a trial in which an injured
mental patient attempted to recover from a hospital urging that failure to use either
manual restraints or muscle relaxants constituted negligence. The English court also
recognized the split, holding that there is no legal requirement for a psychiatrist to
administer muscle relaxants during shock therapy. The failure to administer muscle
relaxants during shock treatment is not necessarily negligence because of the differing
medical opinions regarding the propriety of using muscle-relaxant drugs in every case.
Courts have not been confronted with a situation in which the administration of
muscle-relaxant drugs was clearly indicated.

Duty to Follow Published Standards

In 1953, when malpractice suits arising from shock therapy were of great concern to
psychiatrists, the Committee on Therapy of the American Psychiatric Association drafted
detailed standards of suggested precautions for psychiatrists who administered shock
treatments. These detailed standards were subsequently repealed in 1959 and more
general standards were adopted. The practical effect of the adoption of more general
standards was to make it more difficult for a plaintiff to demonstrate in court the
specific proper standard a psychiatrist should follow in administering treatment. The
plaintiff’s burden to prove the precise act or failure to act which constituted negligence
can be met, however, by the introduction of expert testimony concerning the proper
standard to be observed during the administration of treatment.

When the detailed published standards were in existence, a North Carolina court held
that they were admissible to show the suggested standard regarding the use of X-rays to
diagnose fractures occurring from shock treatment [75]. The failure to introduce
published standards regarding the use of X-ray treatment to diagnose fractures weighed
heavily against the plaintiff in a case where a New York court held that the plaintiff
failed to prove the standard of care which was not followed and resulted in his injury
[76].

While detailed standards were of some use to plaintiffs in shock therapy malpractice
actions, now, with more general standards, it appears that psychiatrists are not required
to follow a specific set of published standards. The freedom from following published
detailed standards leaves the psychiatrist room to further experiment with the adminis-
tration of shock treatment

Duty to Abstain from Unwarranted or Excessive Treatment

Dr. Lothar Kalinowsky, a pioneer in the introduction of electroshock treatments to the
United States, says, ‘“The indiscriminate use of somatic treatments, particularly of
electric shock therapy, must be deplored” [10, p. 378]. Research for this article reveals
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no reported case in which a psychiatrist was sued for malpractice on the theory that
excessive shock treatment was given when such treatment was not indicated.

A plaintiff who sues on the theory he received unwarranted or excessive shock
treatment faces difficult problems in proving either that shock treatment was not
indicated or that an unreasonable number of treatments were given or both. Reasonable
psychiatrists can differ over the proper number of shock treatments to be administered
in a given case. For this reason it would be difficult to prove that a certain course of
treatment was not consistent with reasonablie care exercised by psychiatrists who use
shock therapy.

Shock therapy has proven most effective in temporarily relieving the symptoms of
severe mental illness. It can be argued that a psychiatrist who administers numerous
treatments in short time periods on an extended basis does his or her patients a
disservice because the symptoms of the mental illness are being treated without any
effort to relieve the underlying cause of the mental illness. However, proof of excessive
treatment in court would be difficult because of the experimental nature of shock
therapy.

While psychiatry recognizes the possibility of unwarranted or excessive administration
of shock therapy, there have been no cases reported where a plaintiff attempted to sue
on the basis of receiving too many shock treatments. Unwarranted or excessive
treatment has remained without legal definition, and if this theory of recovery is alleged
it will have to be proven with expert testimony.

Summary

Shock therapy has developed over the years into an accepted form of psychiatric
treatment for relieving the symptoms of certain mental ilinesses. The development of
shock therapy did and still does take place in a legal environment which leaves the
reasonable psychiatrist free to experiment. The discovery of muscle-relaxing drugs and
their introduction into the treatment procedure were undoubtedly encouraged by the
possibility of malpractice suits arising from bone fracture caused by rapidly contracting
muscles. Today the incidence of malpractice suits involving shock therapy has been
reduced, and a reasonable psychiatrist exercising care remains free to treat without
concern over the possibility of a successful malpractice action.
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